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Anti-Trust Laws

1890 - Sherman Antitrust Act broadly prohibits 1) 
anticompetitive agreements and 2) unilateral conduct that 
monopolizes or attempts to monopolize the relevant market. 
The Sherman Act triggered the largest wave of mergers in US 
history, as businesses realized that instead of creating a cartel 
they could simply fuse into a single corporation.

Note that federal laws only apply to interstate commerce 
within the United States.



Anti-Trust Laws

1914 - Clayton Act sought to capture anti-competitive practices 
in their incipiency by prohibiting particular types of conduct, not 
deemed in the best interest of a competitive market. 

• Price discrimination to decrease competition
• Exclusive dealings and tying
• Mergers and acquisitions that may decrease competition
• Interlocking directorates
• Safe harbor for union activities - “labor’s magna carta”

1922 - Capper–Volstead Act exempted agricultural cooperatives 
from anti-collusion laws to allow them to engage in a collective 
response to market conditions, including demand management 
and standard market pricing. (We’ll come back to this.)



Anti-Trust Laws

1936 – Robinson-Patman Act was designed to protect small 
retail shops against competition from chain stores by fixing a 
minimum price for retail products. 

Specifically, the law prevents suppliers, 
wholesalers, or manufacturers from 
supplying goods to “preferred customers“ 
at a reduced price. It also prevents 
coercing suppliers into restrictions as to 
whom they can and can't sell goods…

…if the effect may be "substantially to 
lessen competition or tend to create a 
monopoly in any line of commerce.“



Anti-Trust Laws
1950 Celler–Kefauver Act was passed to close a loophole 
regarding asset acquisitions and acquisitions involving firms 
that were not direct competitors. While the Clayton Act 
prohibited stock purchase mergers that resulted in reduced 
competition, shrewd businessmen were able to find ways 
around the Clayton Act simply by buying up a competitor's 
assets.  It gave the government the ability to prevent vertical 
mergers and conglomerate mergers which could limit 
competition.

1976 - Hart–Scott–Rodino Act requires filing with the U.S. 
Federal Trade Commission and Department of Justice and to 
determine that the transaction will not adversely affect U.S. 
commerce under the antitrust laws. 



Volstead Act and 
Old School Dairy Co-ops

1922 - Capper–Volstead Act exempted agricultural 
cooperatives from anti-collusion laws to allow them to engage 
in a collective response to market conditions, including 
demand management and standard market pricing.

The act authorized various kinds of agricultural producers to 
form voluntary co-operative associations for purposes of 
producing, handling and marketing farm products - that is, it 
exempted such associations from the application of the 
antitrust laws – as long as their actions benefit the members of 
the cooperative.



40,000+ US dairies and processors with 
hundreds of dairy cooperatives



40,000+ US dairies and processors with 
hundreds of dairy cooperatives



The 

Over time, the nature of dairies and  
“cooperatives” changes

9.9% to 55% 
in 25 years



Case Study:
Kroger’s Imperialism

• Stopped buying from certain dairies
• Bought competing dairies
• Produced own brand milk products
• Dictated to milker cooperatives the terms 

of price and delivery
• Forced small dairies to sell out or close
• Bought shuttered farms and milk plants 

out of bankruptcy
• Eliminated specialty products
• Began regional pooling from large milkers 

Began own regional distribution
• End of the local family dairy
• 50% rule



Case Study: Kroger’s Imperialism

Hiland Dairy, Inc. v. Kroger Company  August 28, 1967



Dairy Cooperatives use their anti-trust exemption to 
consolidate their market control by eliminating 

competing cooperatives, controlling prices paid to all 
producers, and preventing access to markets by 

independent dairies.



Case Study:
Class Action Lawsuit against DFA by its own members for illegal 

practices not in the interest of all cooperative members. What was 
not directly specified in the complaint, but might have been

exposed during discovery?

• Alleged the DFA was not acting to benefit of all coop members, so 
did not qualify for Volstead Act exemption

• Alleged executives of the coop maintained personal business 
arrangements that benefitted them exclusively

• Alleged preferential treatment of some coop members over others
• Alleged retaliation by coop execs against vocal members
• Alleged anti-competitive acts by retailers not exempted by Volstead 

just because they maintained membership in coop

DFA faced forced disclosure of its records and actions when it decides 
instead to settle for over $158 million payout to farmers.



Case Study:
Northeast Farmers vs DFA/DMS



Case Study:
Northeast Farmers vs DFA/DMS

Mutual non-solicitation agreements



Case Study:
Northeast Farmers vs DFA/DMS

Retailers and dominant cooperatives collude to prevent 
individual dairies from selling to other customers



Case Study:
Northeast Farmers vs DFA/DMS

Retailers and dominant cooperatives collude to offer some 
customers preferential pricing that does not benefit all 

coop members and suppressed prices overall



Case Study:
Northeast Farmers vs DFA/DMS

Retailers and dominant cooperatives collude to restrict 
access to essential dairy farm services to force dairies 

to comply with demands of cooperatives



The result is that in most areas, dairy milkers 
have only one buyer for liquid milk, and that 
buyer favors large dairies whose business is 
100% under their control.



Case Study:
DFA and the Colorado Milk 

Marketing Board vs Rural Retail

• DFA controls almost all hauling and purchasing of milk
• DFA can control access to veterinary, laboratory and grading services
• DFA Ft. Morgan controls all drying/evaporation/powder products
• Only 87 large dairies remain in Colorado, all near DFA  in NE Colorado
• 5 main Poolers: DFA, Aurora, Safeway, Kroger, Leprino
• CMMB requires post-pasteurization price reporting – except on DFA 

Ft. Morgan products and yogurt
• $30 to access a price report using open records act request
• CMMB only allows volume discounts based on deliveries to a single 

site (DFA, Safeway, Kroger, Wal-Mart, Costco, and Sam’s self distribute)

Rural and independent groceries therefore cannot be offered volume 
discounts even based on group buying programs = 20% higher prices



Case Study:
DFA and the Colorado Milk 

Marketing Board vs Rural Retail

• CMMD says “legislature gave us lawmaking and enforcement authority”
• Commissioner of Agriculture says “this is not a problem”
• State Attorney General says “appears to be legal behavior”
• Governor won’t comment, kicks it back to Dept of Agriculture
• Legislators refuse to acknowledge inquiries about CMMB
• One legislator stated, “you have no idea how powerful the DFA is, and 

the cost to a candidate of going up against them -- especially in an 
election year.”

Yet, officeholders and regulators continue to promote the promise of “rural 
economic vitality” as a campaign slogan.



Enforcement of the anti-monopoly laws has 
been primarily focused on consumer prices –
which may in fact appear lower as the result 

of a large vertically integrated monopoly.

Meanwhile, collusion activity focuses on 
controlling producer access to markets – with 

devastating results to rural economies. 



Alan Lewis
Natural Grocers
Alewis3001@gmail.com
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